120443216988

September 30, 2011

MEMORANDUM
To: Anthony Herman

General Counsel . )

AUDIT REFERRAL # || -O¢

Through: Alec Palmer

Staff Director
From: Patricia Carmona Debbie &xm~=

Chief Compliance Officer Chacona- ' o ey

By:

Subject:

Thomas Hintermister
Acting Assistant Staff Director mm:‘ -M_E-.m
Audit Division Frandng .

Thomas Nurthen  memu = SZ
Audit Memager  tmpe | e
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Lead Auditor ~ Cammion Ay

United Association Political Education Committee (A09-27)-
Referral Matter

On September 1, 2011 the Commission approved the final audit report on the
United Association Political Edacatian Commiitea (UAPEC). The final audit report
includes the following matter that is referable:

Finding 2 - Failure to Timely File Notices and Properly Disclose Independent
Expenditures

All work papers and related documentation are available for review in the Audit
Division. Should you have any questions regarding this matter, please contact Mary
Moss or Thomas Nurthen at 694-1200.

Attachment:

Finding 2 — Failure to Timely File Notices and Properly Disclose

Independent Expenditures
cc: Lorenzo Holloway
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Finding 2. Failure to Timely File Notices and Properly Disclose
Independent Expenditures

Summary

UAPEC disclosed independent expenditures, totaling $510,314, on Schedule E (Itemized
Independent Expenditures). The independent expenditures were reported when paid,
which in most cases was after the date of the election. UAPEC should have disclosed
these indepeudent expenditures as memeo entdes ou Schiedule E and a correspanding debt
on Schedule D. FindHy, UAPEC failed to timely fife nry vorresponding 24 or #3-heur
notions. UAPEC agreed with the Aedit stafl’s canclaxien nnd, as necommimded,
provided a urritten copy of its new proceduros.

The Commission approved a finding that UAPEC was required to file 24 or 48-hour
notices for independent expenditures based on the dissemination date rather than payment
date, and that UAPEC failed to keep a record of the dissemination date for the materials
that were the result of the independent expenditures. UAPEC may consider the date such
materials are delivered fo ivs headquarters as the dissemination date fbr the purpose of
filing 24 cr 48-hour notices.

Legni Stastdard

A. Mefinition of Indepemdentt Expenditures. The term “independent expenditure”
means an expenditure by a person for a communication expressly advocating the election
or defeat of a clearly identified candidate that is not made in coordination with any
candidate ar authorized committee or agent of a candidate. 11 CFR §100.16(a).

B. Disclosure Requirenrents — General Guidelines. An independent expenditure stail
be reported on Schedule E if, when added to other indspedent expemditurss made to the
samms payer during the same calendar year, it excoeds $200. Independent expenditures
made (i.e., publicly disseminated) prior to payment should be disclosed as “memo”
entries on Sahedule E and as a repertable dekt an Salrecule D. Indepettdent expeaditaren
of $200 or leos G not moad 1o be itemized, thongh the caramittoe menat repott the setal of
those expenditumis an lirm (b) on Scheduie E. 11 CFR §§104.3(b)(3)(vii), 104.4(a) and
104.11.

C. Last-Minute Independent Expenditure Reports (24-Hour Notises). Any
independent expenditures aggregating $1,000 or more, with respect to any given election,
and mmade after the 20™ day but more than 24 hours before the day of an election must be
reported and the report must be received by the Commission within 24 hours after the
expenditure is made. A 24-hour notice is required for each additional $1,000 that
aggregatns. The 24-houe retine nuiee be filed e a Sichedule E. The data that a
conununication is publioly dizsseminated serves as the date that the Carnmittee must use
to determine whether the total amount of independent expenditures has, in the aggregate,
reached ar excesded the threshold reporting amount of $1,000. 11 CFR 4§ 104.4(f) and
104.5(g)(2).
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D. Last-Minute Independent Expenditure Reports (48-Hour Notices). Any
independesit expenditure aggregating $10,000 ar mare with rospect to any giveir eélaction;
at any time dnriny a emdemdar yoar, up to aod including the 20th day before an eleation,
must disclose this activity wiltlie 48 hours each time that the expenditures gggregate
$10,000 or rocre. The notices must be filed with the Commissinn yrithin 48-beurs after
the expenditure is made. 11 CER §§104.4(f) and 104.5(g)(1).

Facts and Analysis

A. Facts

Between August 27, 2008 and December 3, 2008, UAPEC made 8 disbursements totaling
$510,314 for the purchase of materials such as mini-billboards, yard signs, posters, shirts,
hats, etc. These dishumsemenis ware itemized on Schedules E, in support of Baszek
Obama, filed with the report covering the pariad i which the paymenis were mede. A
majerity of the independent expenditures-were related to one payment, in the amount of
$324,209, that was paid after the 2008 General election;' UAPEC should have disclosed
these independent expenditures as memo entries on Schedules E, filed with reports
covering the dates when the materials were disseminated, and included a corresponding
debt on Schedule D (Debts and Obligations).

Further, UAPEC did mot timely file any 24 sr 4@-hoaraoticas of its iialegendent
expantiitures and did not mamntsin documnadatian of the dissemination date for any of the
materials. However, the invoices were dated either October 31, 2008 or November 18,
2008. Tkerefore, it appears likely that the materinls were disseminated within e notice
period.

B. Interim Audit Report & Audit Division Recommendation

This matter was discussed with the UAPEC representatives during the exit conference.
In response, Counsel stated that as a result of the audit, UAPEC’s staff now understands
the reporting requirements for independent expenditures, including 24 and 48-hour
notices, and, the need t document dissernination dales. Howewer, they mwre unsure how
the disseminntion date would be detarmined singe UAPEC gmmraits distriisatas roatyrials
diractly to Incul unioa nmmbesn or sixips the mmtexiuls to lacal unions for distrilntion.
Commnsel suggested that in the fi:ture, UAPEC will change ita methad of recording,
aggregating and filing the required notices based on the date.that materials are first
received at UAPEC headquarters. This date would be UAPEC’s dissemination date for
24 and 48-notices.

The Audit steff necercmended that UAPEC implement revised precexiures in order to
praperly disvinse indeprndent expendittirss on Schedtile’s E qnid/or D and to temk
aggregation snd dissemimtine: far baih the 24 aed 48-Honr nelice requirements.

! UAPEC recei\iea a refund of $30,710 relative to this payment.
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C. Committee Response to Interim Audit Report
In resprese, UAPEC agread wiih the Audit staff’s conclnson and, as recommended,
provided a virittan copy of its eew imlepsadmt caparditure tasking procrduras.

D. Draft Final Audit Report
In the Draft Final Audit Report, the Audit staff acknowledged that UAPEC provided a
copy of its new procedures for tracking independent expenditures.

E. Committee Response to Draft Final Audit Report

In response, UAPEC stated, that although it understood the 24-hour and 48-hour
independént expesditure notice requirement, it did not beliese ihmt the Act or Regulations
provided any guidance as whee moeriais such as yard sigus, raini-billboenis, shirts, hass,
etc., hitouk:t br: cansidered disseminated. Thorefinre, aitheegh it placaed on implementing
its new cnvimed procedures, it requested a alarificatian concerning the preeise date whan
the 24 and 48-hour notices shauld bave been filed.

Commissian Conclusion

On June 15, 2011, the Commission considered the Audit Division Recommendation
Memorandum, in which the Audit Division reccommended that the Commission adopt a
finding that UAPEC was required to file 24 or 48-hour notices for independent
expendifives based on the diseminatien dzis ratiter than paymicsi date, and that UAPEC
failed to keep a mcard of ike disreminntion data for the matsrials that wene the rosuit of
the inécpendent expenditures. UAPEC may cansidler the date such materials ase: :
delivered to its headquartars s the dissemimntion date for the purpose of fiting 24 ar 48-
hour natices.

The Commission approved the Audit staff's recommendation. The Commission intends
to consider these issues with respect to independent expenditure reporting and make a
public statemerit regarding these issues.



